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Mr. Chair,  

This morning, it is my pleasure to introduce the third report of the Drafting Committee for 

the seventy-sixth session of the International Law Commission, which concerns the topic 

“Subsidiary means for the determination of rules of international law”. The report, which is to be 

found in document A/CN.4/L.1019, was issued Wednesday, 28 May 2025, and contains the texts 

and titles of the draft conclusions provisionally adopted by the Drafting Committee on first 

reading. 

Before commencing, allow me to pay tribute to the Special Rapporteur, Mr. Charles 

Chernor Jalloh, whose mastery of the subject, guidance and cooperation greatly facilitated the 

work of the Drafting Committee. I would also like to thank the other members of the Committee 

for their active participation and significant contributions to the successful outcome. Furthermore, 

I wish to thank the Secretariat for its invaluable assistance. As always, and on behalf of the Drafting 

Committee, I am pleased to extend my appreciation to the interpreters. 

https://undocs.org/A/CN.4/L.1019
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Mr. Chair,  

The Committee devoted five meetings to this topic, from 19 to 23 May, for the 

consideration of five new draft conclusions as originally proposed by the Special Rapporteur in 

his third report,1 together with a number of reformulations that were constructively proposed by 

the Special Rapporteur to the Drafting Committee to respond to suggestions made during the 

debate in Plenary and in the Committee. The Commission also transmitted 

draft conclusions 1 to 8 [5], which had been provisionally adopted at the seventy-fourth and 

seventy-fifth sessions, back to the Committee solely for the purposes of finalizing the first 

reading. Based on the proposal of the Special Rapporteur in his third report, and with slight 

adjustments taking into account the plenary debate, the Committee decided to adopt five parts 

and reordered the draft conclusions. I will present the entire set of draft conclusions according to 

their new structure, as reflected in the report of the Drafting Committee. 

 

* * * 

 

Part One -- Introduction 

 

Part One is entitled “Introduction” and contains draft conclusion 1 titled “Scope”, which 

was provisionally adopted by the Commission at the seventy-fourth session in 2023 and was 

presented to the plenary with an oral statement by the Chair of the Drafting Committee that 

session, Mr. Paparinskis. 

 

* * * 

 

Part Two – General Provisions 

 

Part Two is entitled “General provisions” and contains three draft conclusions: draft 

conclusion 2 entitled “Categories of subsidiary means for the determination of rules of 

international law”, draft conclusion 3 [6] entitled “Nature and function of subsidiary means”, 

 
1 A/CN.4/781. 

http://undocs.org/a/cn.4/781
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and draft conclusion 4 [3] entitled “General criteria for the assessment of subsidiary means 

for the determination of rules of international law”. Draft conclusions 2 and 4 [3] were also 

provisionally adopted at the seventy-fourth session in 2023. Draft conclusion 3 [6] was 

provisionally adopted by the Commission last year at the seventy-fifth session as 

draft conclusion 6, presented by an oral statement by Ms. Okowa, the Chair of the Committee at 

the time. It was decided by the Committee, based on the Special Rapporteur’s proposal in his third 

report which took into account the views of States and observers in the Sixth Committee, that 

since it concerned the nature and function of subsidiary means it would be better located in the 

general provisions part.  

 

* * * 

 

Part Three – Decisions of Courts and Tribunals 

 

Part Three is entitled “Decisions of courts and tribunals” and contains three 

draft conclusions. Draft conclusion 5 [4], entitled “Decisions of courts and tribunals”, 

draft conclusion 6 [7] entitled “Absence of legally binding precedent in international law” and 

draft conclusion 7 [8] entitled “Weight of decisions of courts and tribunals.” These draft 

conclusions correspond to draft conclusions 4, provisionally adopted at the seventy-fourth session 

in 2023, and draft conclusions 7 and 8, provisionally adopted at the seventy-fifth session in 2024, 

respectively. This new layout in Part Three was intended to group the draft conclusions 

concerning decisions of courts and tribunals, consistent with the Special Rapporteur’s proposal 

in his third report. 

 

* * * 
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Part Four – Teachings 

 

Part Four deals with “Teachings” and contains draft conclusions 8 [5], which bears the 

same title, and draft conclusion 9, on the “Weight of teachings”. Draft conclusion 8 [5] was 

provisionally adopted at the seventy-fourth session in 2023, as former draft conclusion 5. 

 

* * * 

 

Draft conclusion 9 – Weight of teachings 

 

Mr. Chair,  

 Draft conclusion 9 was discussed and adopted this year, on the basis of a revised proposal 

made by the Special Rapporteur in the Drafting Committee. The provision refers to the criteria to 

be considered when determining the weight to be given to teachings. Consistent with the content 

of draft conclusions 7 (Weight of decisions of courts and tribunals) and 11 (Weight of the works 

of expert bodies), which provide a set of specific criteria for each type of subsidiary means, the 

Drafting Committee was of the view that each draft conclusion concerning a category of subsidiary 

means should be accompanied by a draft conclusion indicating the criteria for determining weight 

to build on the general criteria for such assessment set out in draft conclusion 4 [3]. The criteria in 

draft conclusion 9 referred back to the general criteria previously adopted by the Commission.  

In line with the Special Rapporteur’s revised proposal, the Committee considered including 

other factors explicitly. These included the character and normative value of the teachings or the 

extent to which the teachings remained relevant in light of subsequent developments. Another 

alternative considered by the Committee was referring to teachings that assessed, reflected or 

examined existing law. However, it was concluded this text was too restrictive and did not create 

appropriate criteria to evaluate teachings. Furthermore, reference to the consideration of 

subsequent developments could potentially hinder the use of older but nonetheless authoritative 

teachings. Nevertheless, it was emphasized that older teachings may still remain relevant to assess 

current or future developments. The inclusion of the phrase “as appropriate” in addition to the 

reference to the general criteria contained in draft conclusion 4 [3] was sufficient to cover the key 

elements of the criteria, including quality and representativeness, among other factors. It also 
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conveys that not all the criteria might necessarily be relevant when evaluating the weight of a 

teaching.  

 

As I mentioned earlier, the title of draft conclusion 9 is “Weight of teachings”, which 

tracks the same format as that for draft conclusions 7 [8], 11 [9 and 10] and 13 [11]. 

 

* * * 

 

Part Five – Other means general used to assist in determining rules of international law 

 

Mr. Chair,  

I shall now turn to Part Five, which is entitled “Other means generally used to assist in 

determining rules of international law” and contains draft conclusions 10 [9 and 10], 

11 [9 and 10], 12 [11] and 13 [11]. All of these draft conclusions were discussed and adopted by 

the Committee this year, and I shall now address each of them individually. 

 

* * * 

 

Draft conclusion 10 [9 and 10] – Expert bodies 

 

Mr. Chair,  

Draft conclusion 10 [9 and 10] concerns the works of expert bodies. It provides that “the 

works of bodies consisting of experts serving in their personal capacity may serve as a subsidiary 

means for the determination of the existence and content of rules of international law.” This draft 

conclusion was adopted by the Committee based on revisions made by the Special Rapporteur to 

the draft conclusions he had originally proposed in his third report to reflect the plenary debate.  

The main question confronting the Committee regarding draft conclusion 10 [9 and 10] 

was whether to distinguish between the works of public and private bodies as initially proposed 

by the Special Rapporteur in his third report. Members considered that distinguishing between 
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bodies on the basis of their public or private character could be difficult in practice and that a 

separation in terms of the weight to be attributed to their work could be more relevant. 

Accordingly, it was preferred to address the work of both types of entities together in a single draft 

conclusion and explain the differences in the commentary, focusing on the scientific rigour of the 

works produced rather than the public or private character of the entity that produced them. It was 

noted that, in the work of the Commission on subsequent agreements and subsequent practice in 

relation to the interpretation of treaties, it may have been justified to have a separate draft 

conclusion dealing with expert treaty bodies, to the extent that their mandate concerned the 

interpretation and application of the convention that was being interpreted following the rules of 

the Vienna Convention on the Law of Treaties, but that there was no such justification in the case 

of the present topic to treat them separately. 

As to the specific terminology used in the draft conclusion, the term “works” was 

considered preferrable over “outputs”, used in other projects to refer to the work of the 

Commission, and “pronouncements”, used in other projects to refer to the work of expert treaty 

bodies when interpreting the instrument over which they had a mandate. The term “works” was 

considered to be broader so as to permit coverage also of texts prepared by academic institutions 

and various other materials. “Works” also was also preferrable to “outputs” in the French version. 

The Drafting Committee was of the view that the term “bodies” was more appropriate than 

“groups,” which had a particular connotation in the context of the United Nations, and which 

would include the works of bodies such as the Commission and other entities within the United 

Nations system. However, the Committee also envisaged the draft conclusion being expansive 

enough to also include the works of entities such as the International Committee of the Red Cross, 

which has a hybrid nature, the Institute of International Law (Institut de Droit international), the 

International Law Association, human rights treaty bodies, notable academic institutions, as well 

as the Commission itself.  

The phrase “experts serving in their personal capacity” was intended to capture the fact 

that one of the key criteria to consider the weight of these subsidiary means was not whether the 

work was prepared by a private individual, or groups of individuals of an organ of experts at an 

international organization, but rather on the quality of the work produced by expert entities. The 

phrase was also chosen to distinguish the work of entities comprised of experts in their personal 

capacity from that of entities where the work was produced by State representatives acting in their 
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official capacity. Thus, consistent with the Special Rapporteur’s third report, the draft conclusion 

excludes works that are the product of the exercise of State functions and State official 

authorization such as those of UNCITRAL. The phrase “may serve as subsidiary means” was 

included to distinguish the works of expert bodies from “teachings” as explicitly stated in the text 

of Article 38(1)(d) of the Statute of the International Court of Justice. This point will be addressed 

in the commentary to this draft conclusion. 

 

The title of draft conclusion 10 is "Expert bodies”. As I mentioned, the intention of the 

provision is to emphasize the quality of the works and the qualifications of the entities that prepared 

them. 

 

* * * 

 

Draft conclusion 11 [9 and 10] – Weight of the works of expert bodies 

 

Mr. Chair,  

Let me now turn to draft conclusion 11 [9 and 10], which concerns specific criteria for 

assessing the weight of the works of expert bodies, additional to the general criteria established 

in draft conclusion 4 [3]. It provides that “[w]hen assessing the weight of the works of expert 

bodies, regard should be had to, in addition to the criteria set out in draft conclusion 4: (a) the 

character and normative value of the works produced by the expert body concerned; (b) the 

methodology used in producing its works on a particular issue; (c) the extent to which the works 

remain relevant, taking into account subsequent developments; (d) the extent to which the body 

is comprised of experts with competence in international law; and (e) the process and basis of 

selection of the experts.” The draft conclusion was proposed by the Special Rapporteur to the 

Drafting Committee based on revisions taking into account comments from members in the 

Plenary and the Drafting Committee. The question of weight of expert bodies was initially 

addressed in each of the second paragraphs of the draft conclusions on private and public expert 

groups—namely, draft conclusions 9 and 10, as originally proposed by the Special Rapporteur in 

his third report. Although he had – also in his third report – suggested that the Commission 
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consider having separate conclusions on the weight for each of the categories of subsidiary means 

to make the final outcome more user friendly, the Committee was of the view that it would be 

preferable to consolidate those elements into a standalone provision and also consider a separate 

draft conclusion on the weight of expert bodies. Such approach was consistent with the structure 

adopted in relation to the decisions of courts and tribunals, which are addressed through separate 

draft conclusions dealing respectively with their identification and their weight—namely, 

draft conclusions 5 [4] and 7 [8].  

The provision is comprised of a chapeau and five criteria listed in subparagraphs. The 

formulation of the chapeau follows that of draft conclusion 7 [8], except that the Drafting 

Committee decided not to include the phrase “inter alia”. This was done in order to take into 

account the concerns States have raised concerning the use of “inter alia” in draft conclusion 7 [8], 

which is intended to complement draft conclusion 4 [3], which already contains such qualifier. 

The same considerations apply to the present provision.  

The Drafting Committee engaged in extensive discussion on the formulation and content 

of this provision, particularly regarding the criteria to be listed and the implications of each. There 

was agreement that the list should be specific to the works of expert bodies and be complementary 

to the criteria listed in draft conclusion 4 [3]. It should be recalled that the commentary to draft 

conclusion 4 [3] had considered the possibility of the Commission elaborating additional criteria 

for the assessment of subsidiary means for each category of materials,2 as the Commission had 

done in 2024 with draft conclusion 7 [8] concerning the specific criteria to determine the weight 

to be given to decisions of courts and tribunals.3 

Let me now turn to subparagraph (a), which concerns “the character and normative value 

of the works produced by the expert body concerned”. While the Drafting Committee initially 

considered the formulation “the nature of the works produced by the expert body concerned”, an 

express reference to the “character and normative value” of the works was preferred, as the term 

“character” would more directly address the works being produced rather than the expert body 

that produced them, and the term “normative value” would be useful in drawing a distinction 

between the different works produced by such bodies, for example, general comments or 

 
2 Para. (3) of the commentary to draft conclusion 3, A/78/10, para. 127. 
3 Para. (1) of the commentary to draft conclusion 8, A/79/10, para. 75. 

http://legal.un.org/docs/?path=../ilc/reports/2023/english/chp7.pdf&lang=EFSRAC
http://legal.un.org/docs/?path=../ilc/reports/2024/english/chp5.pdf&lang=EFSRAC
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decisions on individual cases by human rights treaty bodies. As regards the works of the 

Commission, such as draft articles, draft conclusions, etc., members noted that the various outputs 

could fit in different categories depending on their content constituting codification or progressive 

development and other factors such as whether they were the basis of subsequent treaties, in which 

case they could serve as travaux préparatoires.  

Subparagraph (b) deals with “the methodology used in producing its works on a particular 

issue”. The Drafting Committee initially considered the formulation “the care and objectivity with 

which it produces its works on a particular issue.” While such formulation sought to capture the 

diligence and neutrality of the expert body, it was observed that such phrasing could be perceived 

as introducing subjective value judgments and could prove difficult to assess in a principled 

manner. Alternative suggestions were made, including references to the “procedures, techniques 

or processes followed”, the “sources relied upon”, or the “thoroughness of the work”. Ultimately, 

the Committee agreed on the term “methodology”, which was regarded as appropriately neutral 

and objective and sufficiently flexible to encompass a range of factors relevant to the reliability 

of the output. In addition, “methodology” would help focus on the thoroughness of the methods 

without requiring a subjective evaluation, thus creating a more objective and workable standard. 

Other nuanced considerations would be explained in the commentary. It was also noted that such 

formulation introduced a distinct analytical dimension not already covered by the general criteria 

set out in draft conclusion 4 [3]. 

Subparagraph (c) relates to “the extent to which the works remain relevant, taking into account 

subsequent developments”. It was inspired by subparagraph (c) of draft conclusion 7 [8]. The 

Drafting Committee originally considered the Special Rapporteur’s revised formulation “the 

context in which the works are produced, taking into account present developments.” “Context” 

was specifically set aside, given the already existing definition contained in article 31 of the 

Vienna Convention on the Law of Treaties. “Circumstances” was another alternative considered 

but was set aside as it was considered to be too restrictive to encapsulate the Special Rapporteur’s 

intention. The present subparagraph, as in the case of its equivalent text in draft conclusion 7 [8], 

is intended to take into consideration the evolution of international law and how it could affect 

the weight of existing materials. It seeks to consider the extent to which the works remain 

pertinent from a historical perspective, specifically considering, for example, that works from the 

1920’s were created under circumstances and in the context of an international law system that is 
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not reflective of the present day. As in the case of draft conclusion 7 [8], subsequent developments 

are not limited to the emergence of the same type of materials at a later stage, but include other 

changes in international law more broadly, including decolonization, globalization and other 

factors. 

Subparagraph (d) concerns “the extent to which the body is comprised of experts with 

competence in international law”. The Drafting Committee considered other alternative 

formulations presented by the Special Rapporteur such as referring to “whether the body [was] 

comprised of independent experts”, “whether [it] consists of experts with competence in 

international law” and the addition of “and the procedure of their appointment” as attempts to 

distinguish the criterion from the one contained on draft conclusion 4 [3], subparagraph (c). 

However, the notion of independence was considered to be encompassed by the phrase “in their 

personal capacity” in draft conclusion 10 [9 and 10] and was deleted. It was understood that the 

notion of independence under the present draft conclusion would be better addressed in the 

commentary. The Committee agreed on the use of the formulation “the extent to which”, rather 

than “whether”, to capture a discussion in the Committee concerning the possibility of expert 

bodies in which not all members have specific expertise in international law, such as in the fields 

of international human rights with the members of the Human Rights Committee. The preference 

for the expression “comprised of” rather than “consists of” was also considered to contribute to 

the clarity and flexibility of the provision, while also taking a critical look at the extent to which 

the body is comprised of experts in international law, as there were expert bodies for which legal 

expertise could be desirable but not required. The term “consists of” was considered too broad in 

this regard. 

Finally, subparagraph (e) envisages “the process and basis of selection of the experts”. The 

Drafting Committee first considered a proposal for the phrase “the method of appointment of the 

experts”, but members considered that such expression alluded more to a technical distinction 

between private and public institutions than to the legitimacy and authority of the body in question 

and the scrutiny in the selection of the experts, which is the focus of the draft conclusion. Some 

members proposed referencing the body’s mandate, but it was also decided to exclude such 

reference to avoid duplication with draft conclusion 4 [3], subparagraph (f). The Committee chose 

the formulation “process and basis” since both adequately referred to the idea of legitimacy and 

also captured, in a flexible manner, the distinction between private and public institutions. 
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Additionally, the Committee decided to use the term “selection” rather than “appointment”, as it 

was considered a broader and neutral term, capable of encompassing not only actual appointments 

but also elections and other forms of designation by which experts are selected depending on the 

nature of the body concerned.  

A proposal was made to include an additional subparagraph (f) addressing “the extent to 

which the works seek to state existing law”, drawing on the Commission’s work on the 

identification of customary international law, as referred to in the commentary to draft conclusion 

14 of that project. It was argued that such element was not fully captured by the existing criteria 

and would add an important consideration for the assessment of weight. On the other hand, some 

members felt this criterion may be misplaced in the text of the draft conclusion considering that 

not all expert bodies attempt to state existing law. While the Committee recognised the relevance 

of the point, it was agreed that such consideration would be more appropriately addressed in the 

commentary.  

 

The title of draft conclusion 11 [9 and 10] is “Weight of the works of expert bodies”, 

which tracks the formulation for the titles of the other “weight” provisions, namely draft 

conclusions 7 [8] and 9. 

 

* * * 

 

Draft conclusion 12 [11] -- Resolutions and other texts produced by international 

organisations or at intergovernmental conferences 

 

Mr. Chair,  

Draft conclusion 12 [11] provides that “[r]esolutions and other texts produced by 

international organisations or at intergovernmental conferences may be used as subsidiary means 

for the determination of the existence and content of rules of international law”. The study of 

resolutions, as subsidiary means for determining rules of international law, was already 
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foreshadowed in the commentary to the draft conclusions adopted during the 2023 session of the 

Commission. 

As in the debate in the plenary, there were different views in the Drafting Committee. Some 

members considered that resolutions of international organizations were documents resulting from 

the work of States and would be better categorized as part of the process of the formation of law 

rather than its determination or application, and argued that there was not enough practice to 

support the proposition that they could also serve as subsidiary means. It was also noted that the 

consideration of the circumstances under which they could be used as subsidiary means raised 

questions as to the extent to which they could be considered the equivalent to other subsidiary 

means such as teachings. While doctrine in the traditional sense was meant to clarify the law, 

resolutions acted more as elements of law creation. Other members were of the view that, 

resolutions, like judicial decisions, are capable of performing dual functions without undermining 

their value in the law formation process. Furthermore, including resolutions as subsidiary means 

could help ensure greater inclusivity, as reliance solely on teachings and judicial decisions tended 

to privilege Western perspectives and resolutions allowed for broader regional representation of 

the views of States. Given the debates, the Committee decided to retain a provision on resolutions 

and other texts produced by international organisations or at intergovernmental conferences out of 

recognition of that, in certain circumstances, they may also serve as subsidiary means within the 

scope of “any other means” in draft conclusion 2, subparagraph (c). 

Let me now draw your attention to the use of the phrase “may be used as subsidiary means”, 

which differs from the formulation of draft conclusion 5 [4], concerning decisions of courts and 

tribunals, and draft conclusion 8 [5] concerning teachings which indicate that such materials “are” 

subsidiary means for the determination of rules of international law. As with 

draft conclusion 10 [9 and 10] addressing the works of expert bodies, the formulation in the 

present draft conclusion was intended to acknowledge that the materials envisaged therein are 

among those referred to in subparagraph (c) of draft conclusion 2, “any other means generally used 

to assist in determining rules of international law”, and were not part of the subsidiary means 

expressly mentioned in the text of Article 38, paragraph 1 (d) of the Statute of the International 

Court of Justice. 

The Drafting Committee considered whether to include a specific paragraph indicating that 

the main use of these materials could be to serve as evidence of the constitutive elements of sources 
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such as customary international law rules and general principles of law. However, it was noted 

that such uses were already covered in other works of the Commission concerning the sources of 

international law and that the current draft conclusion should be focused on how resolutions could 

serve as subsidiary means for the determination of rules of international law. Attention was raised 

specifically to the fact that the Commission, in its previous work on peremptory norms, had 

established that materials could serve different functions within the context of international law. It 

was also noted that such primary use of these materials could be covered by draft conclusion 3 [6], 

paragraph 2, which indicates that “the use of materials as subsidiary means for the determination 

of rules of international law is without prejudice to their use for other purposes.” 

The Drafting Committee considered other possible formulations, like referring only to 

“other texts” of international organizations more broadly. However, it was the view of the 

Committee that such phrase would be too broad and could dilute the particularities of resolutions 

which, even if not binding as a general rule, were the result of an intergovernmental process and 

the expression of collective will of member States, and, accordingly, differed in nature from a 

report of an international organization. Another suggestion was to refer to the “acts of international 

organizations” as used in the Articles on the Responsibility of International Organizations for 

Internationally Wrongful Acts, of 2011. A “without prejudice” clause was also considered but 

ultimately considered unnecessary. The Committee settled on “other texts” in addition to 

resolutions, which included memoranda prepared by the Secretariat of an international 

organization – such as those prepared by the Secretariat of the Commission at the Commission’s 

request – or interpretative guides prepared by such organizations, could serve as useful subsidiary 

means for the determination of the rules of international law. This will be further elaborated in the 

commentary. 

The draft conclusion is not restricted to the products of international organisations but also 

includes text and materials resulting from intergovernmental conferences, which in certain 

circumstances which ought to be assessed on a case-by-case basis, could also serve as subsidiary 

means for the determination of the existence and content of the rules of international law. 

 

The title of draft conclusion 12 is “Resolutions and other texts produced by 

international organizations or at intergovernmental conferences”. 
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* * * 

 

Draft conclusion 13 [11] – Weight of resolutions and other texts produced by international 

organisations or at intergovernmental conferences 

 

Mr. Chair,  

Let me now turn to draft conclusion 13 [11], which concerns the criteria for determining 

the weight of resolutions and other texts produced by international organizations or at 

intergovernmental conferences. It provides that “[w]hen assessing the weight of resolutions and 

other texts produced by international organisations or at intergovernmental conferences, regard 

should be had to, as appropriate, in addition to the criteria set out in draft conclusion 4, the 

circumstances surrounding their production.” The draft conclusion is comprised of only one 

paragraph and follows the above-mentioned approach whereby each category of subsidiary means 

has a corresponding conclusion on their weight. 

As in the case of draft conclusions 7 [8] and 11 [9 and 10], which provide criteria for 

determining the weight of their respective materials, draft conclusion 13 [11] is intended to 

accompany draft conclusion 12 [11], by providing the criteria for assessing the weight of a 

resolution or texts produced by an international organization or at intergovernmental conferences, 

in addition to the general criteria contained in draft conclusion 4 [3]. The text follows the chapeau 

of other draft conclusions dedicated to evaluating the weight of specific subsidiary means. 

The Drafting Committee faced the challenge of ascertaining criteria that could cover a wide 

variety of materials, including resolutions, final acts, reports, memoranda, studies and other forms 

of works. Some of the options considered included taking into consideration the text and legal 

basis of the resolution and the rationale for the adoption of the resolution. The circumstances of 

adoption of resolutions or other texts were also considered to be relevant for the determination of 

the weight to be attached to them. However, it was noted that the most important elements were 

the quality of the reasoning and the expertise of the persons involved, as well as other criteria 

which were already contained in draft conclusion 4 [3]. 
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It was the view of the Drafting Committee that the general criteria contained in 

draft conclusion 4 [3] were well suited as elements to address the question of weight of resolutions 

and the other materials in question. Hence, the provision provides a cross-reference to the general 

criteria set out in draft conclusion 4 [3]. Nonetheless, the qualifier “as appropriate” was also 

included out of recognition that not all the criteria listed would be specifically applicable to all 

types of materials. In addition, draft conclusion 13 [11] also adds one element specific to the 

materials envisaged therein, namely “the circumstances surrounding their production”, which was 

considered as wide enough to encompass the adoption in the case of resolutions, but also the 

“production” of other types of documents, such as statements and studies. The aim of this addition 

is to consider the circumstances when the resolution or other relevant text were produced and 

whether those circumstances precluded the material in question from being authoritative in the 

present circumstance. It was noted that some texts were not adopted but taken note of or issued 

on the occasion of a particular event and that, accordingly, the term “production” was to be 

preferred over “adoption”, so as to capture alternative scenarios and be more inclusive of the 

works produced by international organizations and intergovernmental conferences. For example, 

it was mentioned that the memoranda or other documents produced by regional codification 

bodies such as the Inter-American Juridical Committee, the African Union Commission on 

International Law and the Committee of Legal Advisers on Public International Law (CAHDI) 

may not necessarily be formally adopted by States but, in the case of the latter, are only taken 

note of by the Council of Europe. Similarly, memoranda and other texts produced for the 

Commission by its Secretariat are not adopted but may still carry some weight.  

The commentary will also note that the statements of States before and after the adoption 

of resolutions would also be relevant elements to take into consideration when assessing the 

nature and weight of the resolutions in question. In addition, the commentary will address some 

of the specific materials to be considered under this category, not as an exhaustive list, but as a 

guide to help the interpretation of the draft conclusion. Other circumstances could be whether the 

resolution had been negotiated over an extended period of time. 

 

The title of draft conclusion 13 reads “Weight of resolutions and other texts produced 

by international organizations or at intergovernmental conferences”. 
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Mr. Chair,  

 I would also like to place on record that the Special Rapporteur withdrew his revised 

proposals originally presented in his third report for draft conclusion 12, concerning the coherence 

in decisions of courts and tribunals, and for draft conclusion 13, concerning the relationship 

between subsidiary means and supplementary means of interpretation. Both issues had been 

addressed in his third report based on the work plan of the topic and the statements made in the 

Commission and the Sixth Committee. As in the debate in the plenary, there were different views 

as to whether such proposals for draft conclusions were within the scope of the topic at hand. 

Nonetheless, the Committee was of the view that some aspects of those proposals, such as the 

issue of conflicting decisions and possible interaction between subsidiary means and 

supplementary means of interpretation, could be addressed in the appropriate sections of the 

commentary. 

 

* * * 

 

Mr. Chair, 

This concludes my introduction of the third report of the Drafting Committee for the 

seventy-sixth session, devoted to the topic “subsidiary means for the determination of rules of 

international law”. 

As I indicated at the beginning of my statement, this year’s work concludes the first reading 

of the draft conclusions in the Drafting Committee. I recommend that the Commission take note 

of the first reading of the Draft Conclusions on Subsidiary means for the determination of rules of 

international law, as contained in the report of the Drafting Committee. In accordance with our 

established practice, the Special Rapporteur will submit the commentaries to the draft conclusions, 

which will be considered by the Commission at the next session. I would like to once more thank 

Mr. Jalloh for this and for his excellent work on this topic. 

I thank you for your kind attention. 

_______ 


